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LEAD PAINT LITIGATION – CAPITALISM GONE WILD 
Thank you, Christopher, for those kind words.  And thank you all of you for being here tonight.  And I want to particularly thank those who have been reading my blog http:lawandmore.typepad.com.
It’s strange to be back to Cleveland, at least with a couple of bucks in my pocket. The last time I was here was in 1976. I was living in the Little Italy section, struggling to become a writer.  That was not going so hot.  For example, I spent a whole week preparing greeting card ideas for Hallmark.  My homerun, I thought, was this card.

The cover had someone turning on the light and roaches scurrying. Inside the greeting read: “Birthdays are like roaches.  Once you get one they just keep coming.”

New York humor wasn’t selling in the mid ‘70s.  Neither was the rest of my writing.  A public relations job came up near Pittsburgh, Pennsylvania.  
On December 24, 1976, I pulled out of Dodge in extreme defeat.  Or so I thought at the time.  Now I think differently.  Trouble is good for your career, your business, your competitiveness. Without that setback I would never have learned that, for example, timing is everything.    

And tonight I’m going to hammer home: Adversity, bad luck, bad times can be wonderful things.  Fortunately, I’ve had a lot of those. And so has the former lead paint industry, including Sherwin-Williams.  So Chris Connor, many of you here and I can consider ourselves very blessed.  And any company involved with chemicals, it’s predicted, could be the “next lead paint.”  So, you might listen closely tonight too.
How I came to blog was, you got it, because of a major professional setback. My communications boutique had tanked in 2001.  
Result?  The same thing that happened to Apple’s Steve Jobs after he lost his company. Steve Jobs and I got desperate or hungry enough to think about business in new ways.  
The rest is history. Aging Baby Boomer me actually learned to blog.  BLOG! Just about every successful person my age in Manhattan was laughing at bloggers – including me.  In that elite crowd, you made a good living in communications by getting your articles or your clients in THE WALL STREET JOURNAL.  Blogging?  That was for underemployed kids.   

What turned out to be the reality is this: Blogging was an interesting way into the secrets of the Internet.  I learned about Search Engine Optimization, paid search and banner advertising.  The advantage I had and have in the brave new world of Internet communications is that I’m from the old world of established media.  When I combine skills in dealing with old media with being a whiz at new media, I can get anything done for any client – fast and cheap.  

I wanted to learn more about just how far I could push the blogging envelope.  The Rhode Island lead paint trial was just across the border so that’s where I went.  At the time there were a very few bloggers covering small parts of the Merck Vioxx fallout.  

There were no precedents.  I could wildly experiment.

And that I did.  I approached the trial like it was something not essentially legal but human.  I focused on the human elements.   For example, I blogged about:

· How the players – be they lawyers or expert witnesses or child advocates – presented themselves.  My post on non-feathered hairdos and sensible shoes has been one of the most popular.

· The many moods in the court room.  What I felt was court-ordered civility.  It was fun to zero in on the tension, the conflict and describe its raw underbelly.
· The strategy and tactics of the arguments and the interviewing of witnesses.

· The power communicated by the Judge.
For the first time in my life, I felt confident.  I was working purely from my instincts and those communications instincts proved solid.  The numbers of readers kept multiplying exponentially.  The experience of those four months in Rhode Island changed me forever.  I came into my own as a thinker, writer and public relations pro.

I cried when I pulled out of Providence after the February 22nd verdict.  I knew that I would probably never have that kind of professional breakthrough experience again. 

But enough about me.
What was that trial and the legal proceedings before and after all about?
Here’s what I had made of it:

Lead paint public nuisance and personal injury litigation is all about Capitalism Gone Wild.  And, that’s not all bad.  Actually, it’s an advantage if you know or learn how to manage that – which the former lead paint industry has.
Since the 1970s, as you know, the legal system has changed.  It used to be a must-have for business to protect its private property, enforce contracts and tame competitive forces.  Individuals steered clear of it.  It was shameful to be caught up in the law even if it was a personal matter like a divorce.

Then came the consumer movement.  We ordinary people, with a little help from the plaintiff bar, came to see the legal system as ours.  Law was our tool to use or lose.

We joined in class-action suits as well as personal suits tried on contingency.  What power.  Face it, playing around the law is an exhilarating experience.  Lawsuits are “sexy.”  And we were getting to stick it to The Man.

We stuck it to BigTobacco.  Or so we thought.  There was that huge settlement that was intended to make BigTobacco pay for the evils of smoking.  Those billions and billions of dollars were going to stop young people from starting to smoke and pay for the health care of those who did smoke.

That didn’t happen.  The lawyers got rich.  The states which participated in that class-action movement received money that they’re using to plug holes in the budget. BigTobacco is still here.  Still Big.
Okay, so many of us learned about the limitations and  downside of mass torts.  But Pandora’s Box has been opened and there’s no going back.  No one is a legal virgin in America any more.  We think litigation.  And that isn’t all bad.  Thanks to class-action suits minorities are getting better treatment.  And thanks to the ease with which corporations sue each other now intellectual property gets protected, monopolies get blown up, global commerce gets rules.  The business world now has a tool that Wall Street, consumers, and even employees understand and respect.

And that mixed picture brings us to lead paint and to what’s ahead in Capitalism Gone Wild.

Motley Rice, the plaintiff law firm which brought America the Tobacco Settlement,  is an entrepreneurial innovative player in legal services.  There was no reason for it not going after the lead paint crowd.  After the tobacco win, why not?  They expected a fast, shame-faced settlement by Sherwin-Williams, NL Industries, ARCO and the rest.  As you know, we’re in a very turbulent time in capitalism, not only here in the U.S. but also globally. 
To Motley Rice the lead paint litigation probably looked like a slam-dunk. They assumed they had it made with the concept of public nuisance they invented.   Public nuisance was perfect.  No one – including juries – understood it.  It could be applied to anything and everything.  And it was framed to be on the side of the angels.  We all want to contain or stop a public nuisance, right?
So, why not sue the former lead paint industry for the current health problem of the lead paint left over in housing built before 1978?

Nothing fails like success.  I believe it was Motley Rice’s enormous success in the tobacco litigation that made it so ill-prepared for the ways in which the former lead-paint companies pushed back.  The strategies and tactics of the Sherwin-Williams and ARCOS were and are “disruptive.”  They are setting a new pattern for how to navigate Capitalism Gone Wild.

As I see it, Motley Rice did not carefully prepare its case, not in Rhode Island, not in Milwaukee during the “Thomas” trial.  I assessed their lead attorneys as needing more experience in courtroom presentation.  The evidence they depended on was weak.  For instance, even Judge Michael Silverstein in Rhode Island tossed out the claim of conspiracy because the evidence didn’t hold water.

Successful folks can become, well, arrogant.  They can feel entitled to a win.


When I interviewed four of the six jurors from the Rhode Island trial, they agreed that the plaintiff was “outlawyered” by the brilliant, energetic defense attorneys.  The jurors said that they issued the verdict they did only because of the Judge Michael Silverstein’s instructions.  We all know about those instructions, don’t we.
Motley Rice’s followers in state government seemed equally arrogant and thus unprepared.
I went to the Ohio Supreme Court hearing on 117.  The scene at the Ohio Supreme Court where I sat in on arguments for and against 117 was not much different from the scene in Rhode Island .  Those supporting 117 were well prepared and smart.  The person representing the anti-117 forces was not.  That person was your attorney general Marc Dann.  Dann seemed to me to be shocking in his lack of presentation skills and just about everything else.  When he was heading out from court your Secretary of State Jennifer Brunner whispered “thank you” to him.  I would have hit him over the head with my attaché case for that poor performance.

Covering “Thomas” has been more of the same: Weak plaintiff lawyers, weak evidence and a lot of resources invested.  I read the opening arguments and reviewed the evidence and wondered: This really did get into a courtroom.  The verdict for the defense was no surprise, was it.
Of course these years of litigation were no walk on the beach for any of the defendants.  There has been tremendous legal expense.  There was the early public relations fallout that the defendant companies poison children and did that just to earn a few extra bucks.  And there was such distress on the part of employees.  

I have a late-night gene.  There were plenty of sleepless in Cleveland folks.  They would email their distress about how they and their company and their leadership were being attacked.  

The cost has been great.  But so have the lessons that have been learned.

There’s that old adage: It ain’t what happens to you but what you do with it – and about it. For the lead paint defendants that lemon has been this litigation.  Their response is the lemonade – and a whole new brand of it. 

I have a theory. I see this legal mess as an advantage for the defendants. It has given them a playing field to try out a bold attitude and disruptive strategies in law, public relations and using technology. 
There has to be – and was, I contend - a spillover from that to the actual operation of the business.  Could Sherwin-Williams, for instance, have been going such great guns without the lead paint challenge?  The jury might be out on that but not me.  This adversity pushed the defendant companies to have to think for themselves in new ways.  And in this era when the trusty old business models are crumbling, that’s a super-sized competitive advantage.
This advantage is this:  The defendants have been and are being forced to question, realize conventional solutions don’t cut it, and try new things. 

Some call it being able to live in the question instead of holding tightly onto traditional answers.  Management guru Tom Peters calls it Re-imagining.  That re-imagining frees organizations and individuals to operate in the 21st century. Without the desperation of a monster challenge like lead paint litigation, would your industries have been stuck in the 20th century.  Maybe. 
Had my business not tanked, I would never have been forced on the ledge to make the leap from print to digital.  Instead I would have been running my business, career and life fighting the competition, challenges and personal demons of an era that no longer existed.  Who’s doing that now?  Microsoft.  Home Depot.  John McCain.  And, yeah, Oprah. 
What have your industries seemed to have learned from lead paint?
Probably the number-one insight is: Stuff happens. And it’s happening more quickly and more often in this age of Capitalism Gone Wild.  The entrepreneurial plaintiff bar is just a piece of that.  Globally, capitalism keeps mutating.  Business ain’t what it used to be. 

All the constituencies important to business now know that: Stuff happens.  There’s less blame, less censure.  What Wall Street, government, consumers, the public and your employees want is for you to be moving toward a solution.  When the world was changing, Disney was losing its profits and influence.  It became a joke because it refused to move toward a solution.  Michael Eisner kept Disney stuck.
In lead paint, the leadership wasn’t stuck, was it. 
It saw the power of public nuisance.  It recognized that it still had to play this wild new legal game by the old rules.  But its solution has been the novel one of seeing these lawsuits through.  The lead paint’s disruptive strategy has been its fierce push-back.  The plaintiff bar didn’t expect it.  The plaintiff bar was no more prepared for it in “Thomas” than it had been in Rhode Island two years ago.

The lead paint industry also has its own innovations. 
For example, Sherwin-Williams launched a pre-emptive strike in federal court on the cities of Ohio which were planning public-nuisance suits.  
The defendants have been relentless in going after every legal motion.  At the August 2006 hearing in Rhode Island about appealing the lead paint verdict, the Judge Michael Silverstein remarked that the defendants – with all the motions – had probably used up all the paper from all the trees in the world.  This relentlessness, I am convinced, got all the counts thrown out in “Thomas” but one: Failure to warn.  And the jury even tossed that one.

What the defendants have done is not go head-to-head with the plaintiff.  Instead they created their own playing field of strategies and tactics.  Not all have worked.  For instance, many legal experts opine that the tactic of not presenting their case in Rhode Island wasn’t wise.  I agree.  When the jurors for the Rhode Island trial had time to think about this, they told THE NEW YORK TIMES that not putting on defense communicated there was nothing to defend.  They told me a different story right after the verdict but I sensed they hadn’t thought through yet what they had been through.

Many of you produce or deal with chemicals. So you could be the “next lead paint.”  If so, there has been a new model created for managing and winning against the entrepreneurial plaintiff bar. 

No, you won’t get locked into the situation defined by your opponent.  You will reconfigure that situation to your positions of strength.  Industries and companies doing this are making significant progress in tort reform.  Legislatures and even courts have listened.  One plaintiff attorney told me that had it not been for the dramatic tort reform the state supreme courts probably wouldn’t have ruled in favor of the lead paint industries. 
Think about this:  The judge in “Thomas” ran the trial a whole lot differently than the judge in Rhode Island two years ago.  The judge in “Thomas” listened to what the defendants have been saying in their motions during the past two years.  Among the lead paint industry’s key strengths have been:

· The brilliance of its legal resources

· The boldness of its leadership

· The support of its employees

· And the ability to keep operating the companies in an upward trajectory.  Sherwin-Williams couldn’t be doing better.
That brings me to another lesson that the lead paint litigation has taught us. 
And that’s the industry’s disruptive public relations strategy.  It seems to be a strategy constructed on action, not rhetoric or barnstorming the nation, cities and towns with the defendants’ point of view.

The defendants’ official public affairs agency – Prism – restricts its statements to those focused on the legal proceedings. The official spokesperson is Bonnie Campbell.  A former state attorney general, she frames her commentary on principles of law.  There is no opening for a pile-on of invective against all the other stuff.
My hunch is that the defendants are setting traditional public relations on its ear.  Smart agencies will be advising their clients to take action and forget the opinion-editorials, speeches and interviews with general media.  Instead, do the lobbying to change whatever.  Support candidates you see as enlightened.  Operate the business to win and don’t be distracted by the situation.  Don’t react.  Act. 

Who else in addition to the defendants do I view as practicing the new public relations?  Google.  Steve Jobs.  Hillary Clinton.  Ellen DeGeneres.  And, yeah, myself.  I learned from watching the lead paint industry not to default into “talking things over.” I take action.  Action, as they say, talks louder than words.

Talk is a defensive positioning. 

Who’s still talking? 

The New York Times Inc.  Obama.  Hollywood.  Al Gore. 

Incidentally, you might have seen that cover story in FORBES on non-talk therapy.  After Americans have spent trillions on the talk cure, they are finding out that healing comes through concrete action.  That approach to therapy is now being provided by the Cognitive Behavioral Therapists.  It’s producing such astounding results that even managed care is pushing its clients to try it.  Forget the talk.  Take action, even if it’s wrong.  Mistakes provide the raw material for learning.  Talk leaves you with nothing.
Recently, as many of you know, Sherwin-Williams departed from that strategy.  It went high profile in attacking the Attorney General of Rhode Island.  The attack was about the alleged DuPont agreement slush funds.  That attack got enormous media attention because it was atypical of Sherwin-Williams. 

Yet another lesson we’re learning from the lead paint litigation is to use technology as a weapon. The industry has gotten good at this.  One of the strongest pieces of evidence in “Thomas” was the composition of the paint chips taken from the plaintiff’s two residences. 
In “Thomas,” Mike Nilan, lead attorney for Millennium Holdings, detailed in his opening arguments, how a CSI-type analysis was done on the paint chips.  Actually, the plaintiff did this.  So, the jury has no reason not to be convinced of the objectivity of the analysis.  

That CSI-type drilling down into the paint chips showed that there was no white lead carbonate involved.  And that’s what the case is supposedly all about.  If damage had been done to the plaintiff Steven Thomas from lead paint it was in the form of lead sulfate.  None of the five defendants produced that at the time.

We call this persuasiveness of technology the “CSI Effect.”  It’s so powerful that trial lawyers now take seminars to figure out what evidence the jurors will expect and how they will assess it.  

Here I want to stop and look at technology in my own business.  Christopher asked me to opine on the role of the Internet in advocacy, branding, working together, fundraising, doing research and actual selling.

The stunner is that large segments of the establishment still ignore the Internet or don’t invest the time and attention they should be to learn how to use this tool.  That once-influential THE NEW YORK TIMES is slouching toward irrelevance because, yeah, its leadership has the digital technology.  But they can’t or won’t change their mindsets to apply the digital technology in ways that work.  

Why is most of the establishment stuck in an analogue world?  My answer: Not enough adversity.  Not enough of that bad stuff has happened to them.

Relatively rapidly, social media, and especially blogging, went from being an early-adopter medium to a mature one.  That’s because the down and out, the hungry, the folks with no budgets saw this medium for what it is: Low-cost, high-reach and happening in real time.  

In addition, this medium might be viewed as a gateway technology for those of us who would ordinarily be too old, too smug, too successful to try out new things.  Once we learn to blog, then we are likely to podcast, take and download video and use technology in other disruptive ways.

This technology of social media is changing everything in business just as guerilla warfare changed how the military plans and executes an offensive and defensive operation.  Or should have.  Management expert Tom Peters observes that most generals fight the last war, not this one.  Most of old media are communicating with an audience who no longer matters. 
In Capitalism Gone Wild, yes, stuff will happen.  A lot of it will be legal stuff.  So?  The lead paint industry has shown the rest of corporate America how to tame this force and transform it into a competitive advantage.

But  that’s enough from me.  Now it’s your turn.  Thank you for being such a kind, attentive audience.  [image: image1.png]
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